
d

DOCKET FILE COpy ORIGINAL
McNAIR & SANFORD, ~A.

ATTORNEYS AND COUNSELORS AT LAW

MADISON OFFICE BUILDING/SUITE 400
1155 FIFTEENTH STREET, NORTHWEST

WASHlNGl'ON, DC 20005

TELEPHONE 202/659·3900
FACSIMILE 202/659·5763

CHAIlLESItlN OFFICE
1~ EAST Ili'IY STREET

POST OFFICE BOX 1431
CHARLESTON. SC 2lM02

TELEPHONE 8031723-7831
FACSIMILE 8031722-3227

COl.lJIMIA OFFICE
NATIONSBANK lOWER
1301 GERIAlS STREET

POST OFFICE BOX 1'3110
COLUMBIA. SC 2i211

TELEPHONE 803/799·9800
FACSIMILE 803/799 9804

GEOflGETOWN OFFICE
121 SCREVEN STREET

POST OFFICE ORAWER 418
GEORGETOWN. SC 29442
TELEPHONE 80316466102
FACSIMILE 803/646-0096

GREENVILLE OFFICE
NATiONSBANK PLAZA

SUITE 601
7 NORTH LAURENS STREET

GREENVILLE. SC 29601
TELEPHONE 803/2714940
FACSIMILE 803/271-~15

RALEIGH OFFICE
RALEIGH FEDERAL BUILDING

ONE EXCHANGE PLAZA
SUITE 810

POST OFFICE BOX 2447
RALEIGH. NC 27802

TELEPHONE 919/890-4190
FACSIMILE 919/890·4180

SPARTANBUAG OFFICE
SPARTAN CENTRE/SUITE 306
101 WEST S1 JOHN STREET

POST OFFICE BOX 6137
SPARTANBURG. SC 2930<!
TELEPHONE 803/642·1300
FACSIMILE 803/622-0706

~r 20, 1"3

11&". WUU... r. C&t:oa
1Iea~

....-.J. COlDI.1_.n.itaa.a~i0a8 ee-it.
walllaJ..agt:Oll, D.C. 2OSS.

... _ ~ lID. '3-107
""'_1 2.100.....--­
1reft.rri11., CIIlJ.o

RECEIVED
. ttJ ~ 0 "';, -..)~

'tIIAN.~
(JYV«FnERlTMW

~ 1Ir. C&t:oa.

a.c10'" for fUiIItJ _ ......If of a!.o IIadio AaIlOCUW., Z8G. ant _
origJ.Da1 aII4 .is (') aapi•• of i~. •...11' to OJpo.i~ioa of WU.bara.·

P1_•• ooaUft t.II.e 1UIder.igaed t.a oar WalllaJ..agt:Oll, D.C. office.

_~f1l11J' ......~UMl,

llalllUa a -..D, P .....

••~.110



DOCKET FILE COPY ORIGINAl

RECEIVED
"fore t:IIe

Jl"lWPU. call _Ic:wn.. ee-x8SIc.
wallhiagt:oll, D.C. 20SS'

In re AppU,ca'tioD. of I

DaVID A. RIRBa

n AL.,

App1ica'tioD. for OoIuI'tlnlC'tioD
Perat.'t for a ..... fta'tioD,
CIa-nn.1 280A, lfea'terYill.,
Ohio

)
)
)
)
)
)
)
)
)
)

SEP 2 0 f99J

---...m.•Dft

7(JJtfmfTMY

_ Docket 110. 93-101

ri1. 110•• BPB-911230Ka

'through

BPB-91123lJm

~I ....inf.'tra'ti.,. Law Judge
Wal't.r C. llill.r

I"Pt,X 10 OPPQIIUW or m ..

...pectf1l117 aua.J.'t'ted.,

~. a ..-raRD, P.A.

Byl~:---~~---:--------
JoJan W. BaD't.r

By'iiaiiiiMiili:""'"it;};;;;toii---ft ••,. ~. X.IY8rtoe.
A'tto....,.. for 0IaJ.0 ltadio

Aaaociab., Inc.
11S5 lSt:Ja 8'tree't, ••W., suJ.'t. '00
1faallUgtoa, D.C. 2000S
~1~1 (202) 659-3900

~.-ber 20, 1993

.1~.110

No. of Cooies rac'd '" IJ/J
list ABCDe . ~



RlPLX TO OPPOIITIQI OF WILBUBIf

Ohio Radio A••ocia~•• , Inc. ("ORA"), by i~. a~~orn.y., pur.uan~ ~o I.c~ion.

1.229 (d) and 1.294 (c) (1) of ~he Oo..i ••ion'. Rule., h.reby .ub.i~. ~hi. r.ply

~o oppo.i~ion. On AUgu.~ 23, 1993, ORA filed a motion to enlarge the i ••u••

again.~ Wilburn Indu.~ri•• , Inc. ("WII"). On I.p~eaber 8, 1993, WII filed an

oppo.i~ion ~h.re~o. On ~ha~ .... da~., i~ al.o fil.d an .rra~ua ~o ~h.

oppo.i~ion. In reply ~o ~h. oppo.i~ion, ORA .ub.i~. ~he following coaaen~••

Financial Qualification. I ••ue

At ~h. ~ia. of c.~ifica~ion, nei~h.r principal of WII pr.pared a writt.n

budg.~ or co.t ••tiaa~•• (CWW Dep. Tr. 21, 48-49). A written budget wa. not

ac~ually prepar.d UD~il Kay 1993 (BPW Dep. Tr. 34-35).

In i~. oppo.ition to the motion to .nlarge the i ••ue., at p. 3, WII

claia. that Chari•• Wilburn prepared a aeao to B.rnard Wilburn, which it cont.nd.

con.~i~u~•••o••~hing akin to co.t ••~iaat... Al~hough WII .ugge.t. tha~ ~hi•

••80 wa. prepared b.fore ce~ification of it. application in December 1991, i~

fail. ~o aake any affirmative claia a. ~o exac~ly when the .e8O wa. actually

prepar.d.

Thi. failure by WII ~o pinpoint ~h. date the .e8O, in qu••tion, wa.

pr.pared ..nda~•• ~he conclu.ion ~ha~ WII .ith.r do•• no~ know when the .880 wa.

pr.pared, or ~ha~ i~ wa. pr.par.d af~er c.~ification in D.ceab.r 1991. Ind.ed,

B.rnard Wilburn, ~h. r.cipient of ~he ••80, conceded at hi. deposition that a

writ~.n budge~ wa. not prepared until May 1993.

Moreover, WII's a~te.pt, a~ n. 1 of ~he opposi~ion, ~o change Chari••

Wilburn'S deposition test~ny by clai.ing ~hat he initially forgot about the

••mo to B.rnard Wilburn .ust be reject.d a••elf-.erving and not credibl••

Accordingly, WII ha. not only failed to d88Onstrat. that i~ prepared written cost

••~iaat•• a~ the ~ia. of ce~ifica~ion in Deceaber 1991, bu~ Bernard Wilburn ha.

conceded that any .uch wri~ten cost estiaates were not in existence at the tiae

of c.~ifica~ion.

A~ ~h. ~i.e of ce~ifica~ion, ~h. principals of WII had not pr.pared or

shown ~o .ach o~her ~heir personal financial s~a~..en~s. In i~. oppo.i~ion ~o

~he motion to enlarge ~h. i.sues, a~ p. 3, WII concedes to this fac~. It then
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pl••d. in. l.ngthy .xposU;ion th.t such docUllent.tion (including co.t ••tiaat•• )

.t the tia. of c.rtific.tion i. unn.c••••ry.

WII' ••rgua.nt. would h.v•••rit only if its .pplic.tion h.d b••n filed on

or prior to Jun. 26, 1989. Bow.v.r, co..is.ion policy now requir•• th.t .n

.pplic.nt pr.p.r••t the ti•• of certific.tion writt.n docua.nt.tion showing co.t

••tiaat.s for construction .nd the fir.t thr.e aonths of oper.tion .nd to

docua.nt the sourc•• of funding to •••t such .stiaat... ~, R.vi.ion of FCC

FOra 301, 50 BB2d 381, 382 (1981); FCC Fora 301 Instructions (1989-1992 v.r.ion),

S.ction III (D) (1) (b), p.ge. 5-6; R.vilioR of FCC Fora 301, 4 FCC Rcd 3853, 3859­

3860, p.r••• 43, 46, 49, 52 (1989); La. AMeric.s COIaUAic.tions, Ipc., 1 FCC Rcd

786, 788, p.r•• 10 (R.v. Bel. 1986), writt.n docua.nt.tion i. the~ gy B2Jl for

fin.nci.l qu.lific.tion.; NOrtha.ptop Nedi. A••Oci.t.s, 4 FCC Rcd 5517, 5519,

p.r••• 18-19 (1989), .11 .pplic.tion. fil.d on or .ft.r Jun. 26, 1989, .u.t h.v.

writt.n docuaent.tion of th.ir fin.nci.l qu.lific.tions prepar.d .t the ti•• of

c.rtific.tion.

WII, in its oppo.ition, .t p. 7, pl••ds th.t the requir•••nt of writt.n

docua.nt.tion .t the tia. of c.rtific.tion .l.v.t.s fora over .ubst.nce.

Bow.v.r, WII .u.t .rgue this policy aatter with the Comai.sion and not with the

Pr••iding Judg••

Th. CO_i••ion h.s d.t.rain.d that, as a aatt.r of policy, .pplicants .ust

have written docua.ntation !p~ at the ti.e of certification and that this

requir..ent is to be .trictly construed. Th. penalty for this d.r.liction i.

disqualific.tion. What WII did .ft.r c.rtific.tion, or wh.t it c.n r.con.truct

aft.r the fact, is leg.lly irr.l.vant. Accordingly, the failure of WII to

pr.p.r. writt.n cost ••tiaate••nd to docua.nt its sourc•• of funding at the tia.

of c.rtification requir•• the .pecification of • financi.l qu.lification. i ••u.,

and ulti••t.ly it. disqualification.

UO Abu.e of Proc." I"u.

Th. WII .pplication, as fil.d on Dec.aber 30, 1991, propo••d to ••ploy aor.

than five full-tia. _ploy.... Bow.ver, no Equ.l Baploya.nt Opportunity (MUOM)

- 2 -
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prG9raa was subaitted with the applic.tion .t th.t tille. Charles Wilburn

j

conc.d.d .t his deposition that it was not filed then because he did not have

till. to do it and in .ny .v.nt h. did not know how to fill it out (CWW Dep. Tr.

18-19) • Th. BBO progr.., which was .v.ntu.lly submitted by WII, was b••ed

• ntir.ly upon the BBO PrG9r..s of the co.peting .pplicants. B.rnard Wilburn went

to the W.sterville public library and copied the inforaation contained in the

applications on fil.. 110 ind.p.nd.nt r ••••rch or inquiry was mad. by WII in this

r.spect (CWW D.p. Tr. 54-55).

In it. oppo.ition to the aotion to .nl.rg. the i ••u•• , at pp. 7-9, WII

contend. that the mere failure to file an BBO program with an application doe.

not rend.r the application def.ctiv. or un.cc.ptabl. for filing. Howev.r, WII

.i•••• the point. Th. i ••u. i. not wh.th.r the applic.tion i. d.f.ctiv••nd thus

.ubj.ct to dis.i••al und.r the "hard look" policy or .0•• other proc•••ing line

requirement. R.th.r, the i ••u. i. abu•• of proc••••

In hi. d.po.ition t ••tiaony, Charl•• Wilburn admitt.d to an .bu.iv. int.nt

in not sub.itting the DO prG9raa .t the tiae of initial filing of the

application. Charl•• Wilburn admitt.d that h. knew that the BBO prG9r.. was

required to b. fil.d, but that h. int.ntionally d.cid.d not to file it becau.e

he did not have enough till. and did not know how to prep.r. it. How.v.r, the

CO_i••ion .xp.ct. far aor. of applic.nts th.n to c.v.lierly flaunt filing

require.ent. related to PUblic intere.t obligation. of the utmost priority.

WII, in it. oppo.ition, at p. 8, att••pt. to b.little and triviali•• the

coaai••ion'. BBO .pplic.tion requir•••nt. •• ..r.ly "fill in the blank•• "

However, what WII fail. to under.tand i. that an applicant which plagiariz••

another applicant'. BEO prG9ra. and ju.t rot.1y fill. in the blank. demon.trat••

that it is not .eriou. about it. EEO obligation., but i. only going through a

a.aningle•• g••tur. ju.t to obtain a lucrative Ped.ral lic.n•••

Accordingly, .n DO abuse of proc.s. i ••u••u.t be .pecified against WII •

..., Dayid Ortiz Radio COrp. y. PCC, 941 P.2d 1253, 1261 (D.C. Cir. 1992), .n
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abu.e of proce•• can take .any varied fora•• Bere, WII'. abu.ive intent ha. been

adaittecl to on the record.

The Coaaission iapos.s string.nt BBO requir...nt. on broadca.t lic.n••••

and con.ider. a violation of the.e rule. a .eriou. breach of a lic.n.ee'.

re.pon.ibilitie.. ...,~, spectacor Broadca.ting, L.P., PCC 93-395, rel.

Augu.t 20, 1993. Ba.ed upon WII'. past conduct, the Coaaission can not expect

WII to take seriously it. DO obligations. Accordingly, it can not be entrusted

as a steward of a valuable public trust.

WBBRBPORB, in view of the foregoing, ORA requ.sts that financial

qualifications and .80 issues be specified against WII. It fail.d to prepare at

the tilDe of c.rtification written docuaentation required by eommission policy and

it adaitted to an abu.ive intent with respect to the Coaai.sion'. BEO policies

and requirement••

aespectfully subaitted,

McHAIa • SAHPORD, P.A.

ste
Attorney. for

A••ociate., Inc.
1155 15th st., H.W., Suite 400
Wa.hington, D.C. 20005
Telephone: 202-659-3900

Septeab.r 20, 1993
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